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Virginia Law Register 

Vol. XII.] MAY, 1906. [No. 1. 

THE VALIDITY OF STATE STATUTES PROHIBITING CON- 
TRACTS OF EXEMPTION BY CARRIERS CONCERN- 
ING INTERSTATE COMMERCE. 



A most practical and able article appeared in the February 
number of the Law Register ort the "Liability of the Carrier for 
Loss beyond Receiving Line." The decision in Missouri v. 
McCanne, etc., 174 U. S., cited and so clearly reviewed by Mr. 
Patterson, appears to settle the validity of our statute, § 1294, L- 
Code, 1904. Our statute is substantially like the Missouri statute. 

The "intolerable condition" alluded to by Mr. Patterson still 
exists, however, with respect to the matter of lost and damaged 
freight upon shipments made over two or more routes and across 
state lines ; the shippers and their consignees are still confronted 
with the expense and inconvenience of locating losses and dam- 
ages and of suing distant carriers for relief where the injury 
suffered is beyond the initial line. That this condition is a matter 
of grave concern to those engaged in trade can hardly be ques- 
tioned. 

There are two ways in which the trouble can be remedied: 
(1) By Congressional action, and (2) by state enactments pro- 
hibiting contracts of exemption by carriers and placing the lia- 
bility for loss in any event on the initial carrier. In the absence 
of Congressional action, _the shippers are relegated to the latter 
remedy, and the question arises as to the validity of such a state 
statute. It is contended that it would contravene the interstate 
commerce clause of the Federal Constitution, which confers upon 
Congress the power to "regulate commerce" between the states. 
The validity of such a statute has not yet been expressly passed 
on by the Supreme Court, nor by any inferior court, so far as we 
have examined. Justice Peckham, delivering the opinion, in 
Central of Ga. R. R. v. Murphy, 196 U. S. 194, did say, obiter, 
that such statutes would be unconstitutional; in that case, how- 
ever, there was no prohibitory statute involved, and the Supreme 
Court of Georgia had adopted the rule of law that a carrier's 
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contract of exemption from liability beyond its own line was 
valid. The statute before the court simply provided that the 
initial carrier should inquire into and supply certain information 
as to the location of a loss or damage, and for failure to do so, 
within a certain time, the shipper was given a right of action 
against the initial carrier. The Supreme Court of the United 
States held that these requirements constituted a burden upon 
interstate traffic, and that, therefore, the statute was invalid. 

In the case of Pennsylvania R. R. Co. v. Hughes, etc., 191 U. 
S. 477, it was held, that: 

"No unlawful regulation of interstate commerce is made by 
a refusal of a state court to limit the liability of a common 
carrier for its negligence in the execution of a contract for 
interstate carriage to the valuation agreed upon, in the ab- 
sence of Congressional action providing a different measure 
of liability." (Syllabus 4.) 

That was the case of an injury to a horse shipped from Al- 
bany, New York, to Cynwyd, Pennsylvania, upon a bill of lading 
of the New York Central R. R. Co. ; the horse was transported 
in safety to the end of the initial line and delivered to the de- 
fendant company in the state of Pennsylvania, in whose care it 
was injured. Suit was brought in the latter state for recovery 
of full damages for the injury alleged to have been done the 
horse; the defendant, the Pennsylvania R. R. Co., set up a 
contract of exemption limiting the carrier's liability to an agreed 
valuation of $100, but there was a verdict and judgment for 
$10,000, which was sustained by both the Supreme Court of 
Pennsylvania and of the United States. In the former court 
there were several assignments of error. 

With reference to the third assignment of error, Justice Potter, 
of the Pennsylvania Court, said: 

"The third assignment of error suggests that the entry of 
judgment is in conflict with the interstate commerce act of 
Congress. This seems to be an afterthought, as there is no 
indication in the record that the question was raised or con- 
sidered in the court below. It is not apparent how the act 
can have any application to this case. It contains nothing 
bearing upon the validity of a contract limiting the liability 
of a railroad for loss or injury caused by negligence. The 
object of the act seems to me to be to secure continuous 
carriage and uniform rates, and to compel the furnishing of 
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equal facilities. We can not see that the entry of judgment 
in this case interferes in any way with the legitimate exer- 
cise of interstate commerce." 

After citing the sections of the interstate commerce law and 
the various provisions therein, the Supreme Court of the United 
States, through Mr. Justice Day, said in this case : 

"While under these provisions it may be said that Congress 
has made it obligatory to provide proper facilities for in- 
terstate carriage of freight, and has prevented carriers from 
obstructing continuous shipments on interstate commerce 
lines, we look in vain for any regulation of the matter here in 
controversy. There is no sanction of agreements of this 
character limiting liability to stipulated valuations, and until 
Congress shall legislate upon it, is there any valid objection 
to the state enforcing its own regulations upon the subject, 
although it may to this extent indirectly affect interstate 
commerce contracts of carriage? It is well settled that the 
state may make valid enactments in the exercise of its legisla- 
tive power, to promote the welfare and convenience of its 
citizens, although in their operation they may have an effect 
upon interstate traffic." 

Further on, the court, in referring to the case of Chicago, etc., 
v. Solan, 169 U, S. 133, 42 L. Ed. 688, says : 

"It is true that the language was used of a statute of Iowa 
enacting a rule of obligation for common carriers in that 
state. But the principle recognized is that in the absence of 
Congressional legislation upon the subject, a state may re- 
quire a common carrier, although in the execution of a con- 
tract for interstate carriage, to use great care and diligence 
in the carrying of passengers and transportation of goods, 
and to be liable for the whole loss resulting from negligence 
in the discharge of its duties. We can see no difference in 
the application of the principle based upon the manner in 
which the state requires this degree of care and responsibility 
whether enacted into a statute, or resulting from the rules 
of law enforced in the state courts. The state has a right to 
promote the welfare and safety of those within its jurisdic- 
tion by requiring common carriers to be responsible to the 
full measure of the loss resulting from their negligence, a con- 
tract to the contrary notwithstanding. This requirement in 
the law just cited is held not to be an unlawful attempt to 
regulate interstate commerce, in the absence of Congressional 
action providing a different measure of liability when con- 
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tracts such as the one now before us are made in relation 
to interstate carriage. Its pertinence to the case under con- 
sideration renders discussion unnecessary." 

An analysis of the Solan and Hughes cases shows the follow- 
ing results: (1) That a state statute or rule of law enforced 
in a state court forbidding contracts of exemption by carriers 
either for entire loss, or for a limitation as to the valuation of 
the loss or damage, is valid, although the shipment was destined 
across state lines and a subject of interstate commerce. (2) Upon 
the facts in these cases, the above principle extends only to in- 
stances of negligence and consequent loss or damage occurring 
within the state enacting the prohibitory statute, as in the Solan 
case; or, where the shipment is over different or connecting 
interstate lines, and recovery is sought from the delivering and 
negligent carrier, as in the Hughes case. (3) These cases ad- 
judicated and determined the validity of a statute, or rule of law, 
which forbade and nullified certain contracts of exemption, not- 
withstanding those contracts related to and affected interstate 
commerce. (4) These two cases do not, however, cover a ship- 
ment from one state to another, over different lines, where the 
loss or damage sued for occurred on a connecting line beyond 
the receiving line and without the state of the receiving carrier, 
except where the suit was brought against the delivering and 
negligent carrier, as in the Hughes case. From this analysis it 
may be concluded that the Supreme Court of the United States 
effectually held, that while the statute or rule of law under con- 
sideration, was to some excent a limitation upon the contractual 
rights of a carrier with respect to interstate commerce, such a 
statute or rule of law did not interfere with or obstruct interstate 
traffic; it is. true that upon the facts in those cases, as already 
shown, this pronouncement of the court is based upon the theory 
that the party injured is seeking relief against the carrier actually 
committing the act of negligence from which the injury resulted, 
still it is not conceivable that by placing the burden of liability 
in any event upon the receiving carrier, there would immediately 
or directly result an. interference with interstate commerce; the 
effect of this would only be to shift the liability from the con- 
necting to the initial carrier, and that would no more directly 
affect interstate commerce than was adjudged to be the case in 
the Solan and Hughes cases. 
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Justice Peckham in the Murphy case said : 

"A provision making the initial carrier or any connecting car- 
rier liable in any event for any loss or damage sustained by 
the shipper on account of the negligence of any one of the 
connecting lines, would also be convenient for the shippers; 
but it would hardly be maintained when applied to the in- 
terstate shipment of freight, that a state statute to that effect 
would not violate the commerce clause of the Federal Con- 
stitution." 

As already noted, this language was not necessary to the de- 
cision of the Murphy case, and it contemplates a statute very 
different from the one involved. We submit, however, that the 
admission of the learned Justice that a statute imposing the lia- 
bility for loss in any event upon the initial carrier would be 
convenient to shippers comes very near, if it does not wholly, 
yield the entire question; the shippers are the persons engaged 
in interstate traffic; they and those with whom they trade com- 
pose a large proportion of the trading people of the country, and 
to the extent to which their convenience is promoted there is, 
not only no interference with interstate trade, but rather a dis- 
tinct aid of such commerce. The effect of such a statute might 
indeed be more or less onerous upon the carrier, but we deny 
that it would in any sense interfere with, obstruct or impede com- 
merce; on the contrary, it would open up its gateways, by com- 
pelling the carrier to contract and be bound for a through rate 
and transportation free from those ambiguous and equivocal 
terms and conditions so common now in the ordinary bills of 
lading; it would relieve the shippers of the inconvenience, ex- 
pense and almost hopeless recourse for suing distant corpora- 
tions. It is, indeed, difficult to perceive in what respect these and 
other benefits and conveniences resulting from such a rule or 
statute to those engaged in trade, and who are its supreme 
factors, do not outweigh the mere suggestion of Justice Peckham 
that such a statute or rule would be onerous upon carriers, who 
are the mere instruments of commerce. 

The Interstate Commerce Act of 1887 and the amendments 
thereto contain numerous provisions imposing burdens on car- 
riers engaged in interstate commerce, and at the same time pro- 
moting continuous carriage, uniform rates and equal facilities 
for the shippers ; while the states cannot do in this direction what 
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Congress is empowered to do and has actually done, because it 
has the superior right to regulate commerce, the spirit of the act 
has been to encourage the freedom of trade even at the expense 
of the carrier, and this idea should always prevail in the inter- 
pretation of a state statute, so that whenever the carrier's and 
shipper's interest conflict, the interest and convenience of the 
latter should control. Again, the largely prevailing doctrine in 
this country and in England, as indicated by statutory enactments 
and adjudicated cases, is in favor of placing the liability for loss 
and damage, not upon the carrier actually at fault, but upon the 
initial carrier in any event; the reasoning of the opinions and 
the views of the text writers are unimpeachable as to intrastate 
traffic, and constitute strong affirmative argument favorable to 
the application of the doctrine to interstate trade, all of which 
is based upon the ground that such a rule will promote rather 
than interfere with or impede free commercial intercourse and 
dealings between the people of the states. See especially the 
opinion of the Georgia Court in the Murphy case, 60 L. R. A. 
819; also, Railway Co. v. Washington, 69 L. R. A. 65; Lawson 
on Carriers, sections 238-242 and cases ; Hutchinson on Carriers, 
2nd Ed., sections 145a, 145b and cases cited. 

It is well to note that Justice Peckham in his opinion in the 
Murphy case, sharply dismisses the principles of the Solan case, 
decided in 1897, and other like cases, but does not mention the 
Hughes case decided in 1903, which we consider as not only 
affirming the Solan case, but as a much stronger case in favor 
of the contention of this article. 

In conclusion, we submit that only such state legislation as 
imposes a burden upon, or otherwise obstructs the freedom of, 
interstate commerce would properly come within the constitu- 
tional prohibition. This was the real intention of the framers of 
the Constitution. The history of the adoption of that masterly 
instrument shows that the convention of 1787, when it adopted 
the interstate commerce clause, had in mind the freedom of com- 
merce rather than the freedom of man, and as a historical fact, 
this was the moving and impelling motive that led to the forma- 
tion of the Federal Constitution. Such has been the spirit of 
interpretation by the Supreme Court of the United States from 
the decision in the great case of Gibbons v. Ogden, 9 Wheat 1, 



1906.] CONNECTING CARRIERS — INTERSTATE COMMERCE. 7 

down. In Welton v. Missouri, 91 U. S. 280-1, L. Ed. 23, p. 247, 
the Court said: 

"To regulate interstate commerce is to prescribe rules by which 
it shall be governed; that is, the conditions upon which it 
shall be conducted; to determine how far it shall be free and 
untrammelled, how far it shall be burdened by duties and im- 
posts, and how far it shall be prohibited." 

In Sherlock v. Ailing, 93 U. S. 102, Justice Field said that the 
state legislation which had been adjudged invalid from time to 
time by the Supreme Court either "imposed a tax upon some in- 
strument or subject of commerce, or exacted a license fee from 
parties engaged in commercial pursuits or created an impediment 
to the free navigation of some public waters, or prescribed con- 
ditions in accordance with which commerce in particular articles 
or particular places was required to be conducted. In all the 
cases cited the legislation condemned operated directly upon com- 
merce either by way of a tax upon its business, license upon its 
pursuit, in particular channels, or conditions for carrying it on." 
Just what is meant by "conditions for carrying on commerce" 
does not clearly appear. Of course, this expression, taken in its 
broadest sense, would forbid any and all state action on the sub- 
ject, whether affecting interstate commerce for better or for 
worse, but this cannot be the real meaning of the language ; the 
Supreme Court has frequently said what is so recently repeated 
by Justice Day in the Hughes case, supra : 

"It is well settled that the state may make valid enactments 
in the exercise of its legislative power to promote the welfare 
and convenience of its citizens, although in their operation they 
may have an effect upon interstate commerce;" and again that 
"it is not everything that affects commerce that amounts to a regu- 
lation of it within the meaning of the Constitution." State Tax on 
Railway Gross Receipts, 82 U. S. 293 ; Gloucester Ferry Co. v. 
Pennsylvania, 114 U. S. 203; Smith v. Alabama, 124 U. S. 465; 
Kidd v. Pearson, 128 U. S. 23 ; Postal Telegraph v. Adams, 155 
U. S. 696. 

We take it, therefore, that the phrase "conditions for carrying 
on commerce," must be read as if qualified by the context which 
would confine it to such conditions as naturally hinder and im- 
pede the free movement of commerce, by imposing a tax, or 
license fee, or some other incumbrance. 
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In Bogg v. R. R. Co., 109 N. C. 279, 26 Am. St. R. 569, Judge 
Avery delivering the opinion, it was well said, that when state 
legislation is not in conflict with any law passed by the Federal 
Congress in pursuance of its powers, and is merely intended and 
operates to aid commerce, and to expedite instead of hindering 
the safe transportation of persons and property from one state 
to another, it is not repugnant to the Constitution. This would 
seem to be the only true position, consistent alike with right rea- 
son and with the history of the commerce clause. 

Upon a careful examination of the language of Justice Peck- 
ham in the Murphy case, condemning the validity of a state 
prohibitory statute as proposed, it is not improbable that the 
learned justice had conspicuously in mind the now, more or less, 
discarded rule that the liability of the initial carrier teased in 
any event upon the delivery of the goods to a connecting line, 
rather than an impartial consideration of the question as to 
whether or not such a statute would interfere with or impede 
the freedom of interstate commerce; that it did interfere with 
such commerce is the sole ground upon which its constitutionality 
could be denied. The inquiry as to what doctrine or rule is more 
reasonable and just, when applied to carriers generally, regardless 
of whether they are engaged in intrastate or interstate commerce, 
is not strictly pertinent to the constitutional inquiry; we know, 
however, that the public policy creating the adoption of the rule 
placing the liability for negligence in any event on the initial 
carrier is founded on the demand and commercial welfare of the 
shipper ; and also, that it is necessarily to his interest and for his 
benefit, with respect to both intrastate and interstate traffic, in 
securing to him one contract and a near resort for indemnity in 
the event of loss Or damage. As against these and other ad- 
vantages, so well stated in the cases already cited, "it is simply 
answered that the extraordinary liabilities of common carriers 
cannot in justice be extended beyond their own routes, where 
alone they have an opportunity of choosing for themselves their 
servants and of guarding the property intrusted to their care." 
We earnestly submit that the answer is insufficient. 

J. R. Tucker. 

Bedford City, Va. 



